
STATE OF MINNESOTA 

IN StPREME COURT 

ORDER FOR HILARING TO CONSIDER PROPOSED 
AMENDMXNTS TO TElE RWXS OF PUBLIC ACCESS 
TO RECORDS OF THE JUDICIAL BRANCH 

IT IS HEREBY ORDERED that a hearing be had before this court in Courtroom 

300 of the Minnesota Supreme Court, Minnesota Judicial Center, on November 13,2007 

at 2 p m , to consider the report submitted by the Supreme Court Advisory Committee on 

Rules of Public Access to Records of the Judicial Branch The committee has proposed 

amendments to the Rules of Public Access to Records of the Judicial Branch A copy of 

the report is annexed to this order 

IT IS FURTHER ORDERED that. 

1 All persons, including members of the Bench and Bar, desiring to present written 

statements concerning the subject matter of this hearing, but who do not wish to 

make an oral presentation at the hearing, shall file 12 copies of such statement 

with Frederick Grittner, Clerk of the Appellate Courts, 305 Judicial Center, 25 

Rev Dr Martin Luther Icing, Jr Boulevard, St Paul, Minnesota 55155, on or 

before November 6,2007, and 

2 All persons desiring to make an oral presentation at the hearing shall file 12 

copies of the material to be so presented with the aforesaid Clerlc together with 12 

copies of a request to make an oral presentation Such statements and requests 

shall be filed on or before November 6,2007. 
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Introduction 

 

The RULES OF PUBLIC ACCESS TO RECORDS OF THE JUDICIAL BRANCH (“ACCESS 

RULES”) were amended effective July 1, 2007, based on recommendations made 

in a November 2006 report by the advisory committee.  The committee was 

reconvened to follow up on a few issues that arose subsequent to its November 

2006 report.  The advisory committee circulated materials for comment and met 

once to make recommendations. 

 

The proposed changes are set forth in the familiar strikeout-underline format in 

Exhibit A attached to this report.  The recommended changes are: 

 

1. Amend ACCESS RULE 4 to recognize that race records from court 

computer systems are routinely disclosed  to parties as part of the voir 

dire process and to law enforcement as part of, or to assist in execution 

of, warrants; 

 

2. Amend ACCESS RULE 8 to allow remote access to publicly accessible, 

historical records (i.e., those in existence for at least 90 years) including 

records submitted by the parties; 

 

3. Amend ACCESS RULE 8 to limit remote access to preconviction and 

preadjudication juvenile records in the same manner as preconviction 

criminal records. 

 

The advisory committee also discussed the need to clarify accessibility to audio 

recordings of district court proceedings.  Although a majority of the committee 

could not agree on a recommended approach, the alternatives that were discussed 

and that received some support are included in minority reports attached in 

Exhibits C, D, E and F.  Vote counts included in the narrative sections of the 

report may differ from the total number of signatures on a given minority report.  

The reason for this is that committee members were not permitted to sign onto 

minority reports during final circulation of the report, as the committee’s 

experience is that this has the potential for changing the votes after the discussion 

takes place and requiring potentially more time to finalize a report.   

 

The committee also discussed a concern raised by a vocational rehabilitation 

counselor who requested that medical and other treatment related information not 

be included in sentencing records that are accessible to the public.  The advisory 

committee concluded that the remedy for collateral consequences that flow from 

public access to such information are better addressed by the legislature. 
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The changes are being recommended with a January 1, 2008, effective date.  This 

would allow for publication of the proposals and either a hearing or comment 

period as desired by the court. 

 

The advisory committee, which has lost some members who have moved on to 

different positions, is also recommending that it be discontinued and that a 

reconstituted committee be established in the future when the need to revisit the 

rules arises.   
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I.  Remote Access to Historical Records 

 

 

State Court Administration recently received a request from a genealogical society 

to remotely display (i.e., over the internet) old probate and other court records up 

through 1915 or 1920.  ACCESS RULE 8, subd. 2(a), precludes the remote display 

of party submitted documents.  The executive branch data practices act allows 

broader pubic access for records that are approximately a lifetime old, and it is the 

general consensus of the advisory committee that remote access to publicly 

accessible documents submitted by parties should be permitted for records that 

have been in existence for 90 or more years.  The recommended change to ACCESS 

RULE 8, subd. 2(a) (last paragraph), is set forth in Exhibit A. 

 

 

II.  Remote Access to Juvenile Preadjudication Records 

 

 

Certain juvenile delinquency records—involving felony level conduct by a child 

who was at least 16 years old at the time of the offense—are accessible to the 

public, and there is no limitation on remote access similar to that for preconviction 

criminal records.  Although not all computerized records are clearly marked to 

indicate this publicly accessible class of juvenile delinquency records, some of the 

records are identifiable, and state court administration has received requests for 

public access to the records in bulk format.  It is the general consensus of the 

advisory committee that the policy on remote access to preadjudication 

delinquency records should be the same as the policy on remote access to 

preconviction criminal records.  The recommended changes to ACCESS RULE 8, 

subds. 2(c) and 3, are set forth in Exhibit A.  The recommendation has been 

reviewed by staff to the juvenile delinquency rules committee. 

 

 

III.  Race Record Disclosures for Warrants and Juror Profiles 

 

ACCESS RULE 4, subd. 1(e), precludes public access to any race data fields in court 

computer systems, and this arguably creates a barrier to sharing race data with any 

person or entity unless that person or entity can show that there is some other legal 

authority authorizing access to the data.  Race data has historically and continues 
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to be provided to parties as part of juror profile information,
1
 and has also been 

and is being provided to law enforcement as part of arrest warrant information.  

These routine disclosures were not addressed when the race data provision was 

added to Access Rule 4, subd. 1(e), in 2005.
2
  This raises the issue of whether race 

data should continue to be included in the juror and warrant information.
3
 

 

For more than a decade, jury managers have provided the parties with a computer 

generated profile report that lists each prospective juror’s name, city, occupation, 

education level, ages and number of children, spouse occupation, birth date, race, 

gender, and marital status.  Racial composition of juries is often a subject of 

litigation and appeals.
4
  Arrest warrants have historically included race 

information to aid in identifying the person to be arrested.  Although race 

information often comes from law enforcement in the first instance,
5
 in other 

                                                 
1
 MINN. GEN. R. PRAC. 814(b) provides in part that the “contents of completed 

juror qualification questionnaires except juror social security numbers must be 

made available to lawyers upon request in advance of voir dire.” 
2
 The scope of ACCESS RULE 4, subd. 1(e) as originally recommended by the 

advisory committee was limited to race census information.  Recommendations of 

the Minnesota Supreme Court Advisory Committee on the Rules of Public Access 

to Records of the Judicial Branch, Final Report, June 28, 2004, No. C4-85-1848, 

at pp. 31-34, 52.  The provision was expanded by the Supreme Court to 

encompass all race data fields in any judicial branch computer system.  

Promulgation of Amendments to the Minnesota Rules of Public Access to Records 

of the Judicial Branch and Related Rules, No. C4-85-1848, CX-89-1863 (Minn. 

S.Ct. filed May 6, 2005) (order modifying ACCESS RULES)  Promulgation of 

Amendments to the Minnesota Rules of Public Access to Records of the Judicial 

Branch, No. C4-85-1848, CX-89-1863 (Minn. S.Ct. filed June 20, 2005) 

(amended order modifying ACCESS RULE 4, subd. 1(e)(2)) 
3
 See, e.g., MINN. STAT. § 64526. (2007) (interpreting irreconcilable provisions). 

4
 Race is a protected class that receives greater scrutiny.  See, e.g., Batson v. 

Kentucky, 476 U.S. 79 (1986), recognizing a defendant’s equal protection right to 

have members of the defendant’s own race on their jury.  The Batson approach has 

expanded to other protected classes and to civil litigation, and the focus has 

expanded from equal protection for the defendant to a juror’s right to participate in 

the litigation process.  See Mellili, Batson in Practice: What We Have Learned 

About Batson and Peremptory Challenges,71 NOTRE DAME L. REV. 447 (1996). 
5
 Existing ACCESS RULE 4, subd. 1(e), concludes with the statement that 

“[n]othing in this section (e) shall prevent public access to source documents such 

as complaints or petitions that are otherwise accessible to the public.” 
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instances, such as a bench warrant for failure to appear at a hearing, the source of 

the race data is the race census data collected by the district courts.
6
 

 

It is the general consensus of the advisory committee that the race data rule should 

be modified to recognize the routine disclosure of race data to parties as part of 

juror profiles and to law enforcement for purposes of issuing warrants.  The 

recommended modification to Access Rule 4, subd. 1(e), is set forth in Exhibit A. 

 

 

IV.  Access to Audio Recordings 

 

A.  Background 

 

The advisory committee received a request (attached as Exhibit B) from Judge 

Lucy Wieland, the Chief Judge of The Fourth Judicial District, to consider a rule 

similar to that adopted by an Illinois court that addresses access to audio 

recordings of district court proceedings.  The request indicates that a handful of 

Minnesota judicial districts have recently implemented digital audio recording 

systems to enable the creation of transcripts, and that this development makes it 

important to ensure that access to the recordings is clearly defined. 

 

The request identifies conflicting Minnesota policies and rules on access to 

recordings.  The broad definition of “records” in ACCESS RULE 3, subd. 1, appears 

to include recordings of court proceedings, but arguably may not include court 

reporter’s notes.  Assuming that recordings are included, it is not clear whether 

recordings would then be subject to the judicial work product exception to public 

access (ACCESS RULE 4, subd. 1(c)) or the presumption of public access (ACCESS 

RULE 2).  Assuming the presumption applies, public access creates significant 

administrative burdens, unresolved issues regarding what constitutes the official 

record, and conflicts with the Supreme Court’s policy limiting audio and video 

coverage of district court proceedings.  MINN. GEN. R. PRAC. 4; MN. CODE JUD. 

CONDUCT CANON 3A(11); MINN. S. CT. ORDER, IN RE MODIFICATION OF SECTION 

3A(10) OF THE MINNESOTA CODE OF JUDICIAL CONDUCT, # C7-81-300 (filed Jan. 

11, 1996) (reinstating experimental program for audio and video coverage of trial 

court proceedings).  Although the conflict might be partially reduced by permitting 

public access but no public dissemination of copies of the recordings, this 

                                                 
6
 The legislature recently enacted a traveling data provision that requires executive 

branch agencies to honor data classifications established by the judicial branch 

when receiving data from the judicial branch.  Act of May 24, 2007, ch. 129, § 3, 

2007 Minn. Laws 1033-1034 (codified at MINN. STAT. § 13.03, subd. 4(e) (2007)).   
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approach conflicts with the policy in ACCESS RULE 2 permitting both inspection 

and copying.  

 

Chief Judge Wieland’s request suggests consideration of the rule adopted by the 

court in DuPage County, Illinois, which has also implemented similar digital audio 

recording equipment.  That rule is included as part of at the attached Exhibit B.  

Advisory committee staff reviewed existing Minnesota practice on controlled 

playback,
7
 and prepared a draft rule (attached as Exhibit D) based on the DuPage 

County, Illinois rule and existing Minnesota practice, and circulated the draft to 

committee members for their review.  The committee met and discussed the draft 

rule and other possible approaches. 

 

 

B.  Digital Audio Recording System Implementation 

 

Fourth Judicial District Court’s digital recording system, manufactured by 

CourtSmart, is connected to a number of courtrooms in the Fourth Judicial District 

court facilities (the system is also used in the Second and Sixth Judicial Districts).  

The CourtSmart system feeds the audio signal into a central room that is 

monitored by a court reporter who oversees several courtrooms at a time to ensure 

that the audio is being picked up and that participants and cases are logged in.  

Each case file is bar coded and the code is used to denote the audio portion of 

different cases on a large court calendar.  There is a separate video monitor for 

each courtroom so that the monitoring person can see what is going on, but that 

video signal is not recorded. 

 

The Fourth Judicial District does not typically use the CourtSmart system for 

trials, which are stenographically recorded, but the stenographic reporter will 

make his or her own audio back up using smaller tape machines or his or her own 

computer.  The CourtSmart digital audio system is used for larger calendars such 

as arraignments because this is where the system helps to alleviate significant 

workers compensation concerns such as carpal tunnel syndrome injuries to court 

reporters. 

 

The district courts turned to the use of the digital audio system due to the lack of 

skilled reporters.  Audio tape systems were initially used but were not sufficient to 

prepare accurate transcripts.  The lack of skilled reporters is due to turnover, 

higher paying jobs in the private sector such as closed captioning, the length of 

                                                 

7 See, e.g., Order C8-95-2390 (Minn. Ct. App. Filed Feb. 29, 1996) (denying 

appellant’s motion for correction of transcript where trial court provided 

opportunity to listen to backup tape) (attached to this report as Exhibit C). 
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training, and lack of local training opportunities.  For a time Minnesota had no 

court reporter training schools and one has only recently reopened.  It takes 2 

years to complete the court reporter training. 

 

The Fourth Judicial District prepared 400 transcripts last year with the use of the 

CourtSmart system, and these included special term, housing, and criminal and 

juvenile arraignments.  There is a rotating system that determines which reporter 

prepares a transcript.  The reporter who works in the monitoring room is not 

always the reporter who will prepare the transcript of the proceedings being 

monitored. 

 

The CourtSmart system stays on during breaks and the equipment is sensitive 

enough to pick up any conversation in the courtroom.  Some courts, such as those 

in the Sixth Judicial District, have posted warning signs at courtroom doors 

explaining the sensitivity of the equipment.  Although a judge has a mute button to 

control what is broadcast over the speakers within a courtroom (e.g., for a side bar 

conversation), the recording system continues to run for backup purposes and only 

the court reporters have physical access to the recording. 

 

Currently in the Fourth Judicial District there is no staff with time available to 

facilitate public access.  This is a labor issue that may need to be negotiated with 

the unions representing court reporters.  Reporters are paid a salary plus their 

transcript fees, and they prepare the transcript on their own time outside of court 

hours.  Historically court reporters have claimed ownership of their steno notes 

and recordings as they have been required to supply their own equipment. 

 

C.  Discussion 

 

Committee discussion of the draft rule was extensive.  Those in favor of the rule 

note that: 

 

 The Minnesota Supreme Court formerly had a policy of recording its oral 

arguments but only providing limited public access to the recordings.  

Although the Minnesota Supreme Court has modified its position, the U.S.  

Supreme Court still has a general rule precluding any public audio or video 

coverage of its oral arguments. 

 The digital audio system equipment is so sensitive that it will pick up 

conversations in the courtroom that people will normally not overhear.  

Attorneys must be able to communicate with clients but if uncontrolled 

public access is permitted, attorneys will have to leave the courtroom each 

time they want to have a private word with their clients, and that will slow 

down the court proceedings. 
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 A critical issue is what constitutes the official record.  The public will not 

learn much about the court system by hearing background conversation. 

 Allowing uncontrolled public access to audio recordings is a back door 

means of getting cameras into the courtroom. 

 There is no reason that everything that goes on in a courtroom should be 

accessible.  Private conversations should be edited before permitting public 

access. 

 In the digital audio recording system context, if the court reporter in the 

monitoring room marks the recordings in real time in the log, it is 

technically feasible to redact but it is time consuming and therefore 

expensive.  This raises questions about who would do it and who pays for 

it.  These questions raise real fiscal concerns. 

 There is also concern about the ability to ferret out off-the-record remarks 

given the different technology used by court reporters and the different 

arguments about ownership depending on whether court reporters use their 

own recording equipment or the digital audio system.  Potential unfair labor 

practices issues are also a concern. 

 Some approaches may also require collective bargaining. 

 Although the draft rule does not appear to provide a procedure or standard 

for obtaining access at the discretion of the court, the Fourth Judicial 

District would be comfortable with a motion and good cause showing for 

access to the recordings. 

 Although security cameras covering courtrooms are monitored by sheriffs 

in some courts, in others they are monitored by court staff.  The 

accessibility ought to be the same, and arguably is controlled by the 

judiciary, regardless of who is doing the monitoring. 

 Security tapes are typically recorded over after 24 hours and their video 

resolution and audio quality are not of the same caliber as the digital audio 

system. 

 Although courts use interactive video to allow remote participation— 

usually by the judge—this process is collateral to the digital audio 

recording issue.  

 

Those opposed to the rule as drafted point out that: 

 

 Allowing uncontrolled public access is a terrific way to show the public 

what happens in court. 

 Thomson-West just announced that they will begin to video stream 

appellate court proceedings. 

 The policy discussion on this proposed rule on access to digital audio 

recordings should be kept separate from the cameras in the courtroom issue 

presently before another advisory committee. 
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 Courts also permit use of interactive video to allow remote participation.  

 Security cameras monitored by law enforcement are already operating in 

many courtrooms, and under chapter 13, the video records are arguably 

presumptively public.  If that does not change, then this discussion may be 

moot. 

 Even if the draft rule were modified to allow access on a motion for good 

cause, it is not clear whether the public or only parties could make such a 

motion and whether the public could obtain a copy of a recording to 

broadcast. 

 Costs of making or producing copies can be passed on to the party that 

requests a copy of an audio recording. 

 The public rarely requests a transcript as that is too expensive and time 

consuming to prepare. 

 The media may be willing to accept the proposed rule if it expressly avoids 

making any recommendation regarding a permanent rule on cameras in the 

courtroom. 

 

It is the consensus of the advisory committee that the recordings belong to the 

court and not to individual reporters and that the transcript of the proceeding is the 

official record, not a recording.  A motion was made to adopt the proposed rule 

provisionally until the court acts on the cameras in the courtroom petition pending 

before another advisory committee, with the understanding that this group or its 

successor will reexamine the issue at that time.  This motion also included 

changing “testimony” to “recordings or proceedings” in the opening clause of 

paragraph (a) of the proposed rule.  The motion failed on a vote of 5 yes to 7 no. 

 

Additional alternatives to the draft rule were suggested, including: 

 

1. Make a very short addition to the Access Rules indicating that the 

public may have access to transcripts and recordings with off-the-record 

material edited out, subject to the understanding that the courts may 

have to resolve compensation issues with court reporters via collective 

bargaining. 

 

2. Add a provision to the proposed rule allowing limited availability of the 

recording for research purposes and allowing access by motion for good 

cause—such as in the case of a challenge to the accuracy of a 

transcript—made by a party or the public. 

 

The committee voted on the two suggested alternatives and the original draft as 

submitted to the committee.  The draft rule failed with only 6 Yes votes; the first 

numbered alternative failed with only 4 Yes votes, and the second alternative 
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failed with only 2 Yes votes.  Proponents of the various proposals have submitted 

minority reports and those reports are attached as Exhibits E, F, and G. 

 

 

V.  Access to Medical Conditions Included in Sentencing 

 

 

The advisory committee received a letter (attached as Exhibit H) from a vocational 

rehabilitation counselor raising concerns about public access to medical 

information in probation and parole records maintained by various parts of the 

criminal justice system.  Publicly-accessible sentencing information often includes 

personal health information such as “treatment ordered,” “attend AA meetings,” 

“no possession of drugs or alcohol,” “UA on demand,” and “CD treatment.”  

These comments routinely appear in sentencing and criminal history records of the 

BCA and the courts.    

 

The vocational rehabilitation counselor appeared before the advisory committee 

and made the following points: 

 

 Adding mental or chemical issues to a conviction makes it more difficult 

for ex-offenders to find work. 

 Last year in Minnesota there were 139,000 people with criminal histories 

looking for work; 131,000 were under some form of formal supervised 

release, and 7,700 were released from prison. 

 Federal law makes medical and chemical treatment information in other 

contexts private.  For example HIPAA makes medical records private in 

certain circumstances, and the EEOC prevents employers from asking 

applicants about disabilities.  This policy should be extended to make 

Minnesota criminal justice system records about these items private as well. 

 Some states, such as Ohio, do not release personal health information about 

sentencing. 

 DHS and other licensing agencies and law enforcement should still be able 

to obtain this information when performing background checks on persons 

who are applying to work with vulnerable people. 

 

Advisory committee members noted the following: 

 

 The law requires the court to state sentencing conditions on the record and 

in court orders. 

 Constitutional requirements create a high standard for closing the details of 

a criminal court proceeding, and suggest that closure must be on a case by 

case basis. 
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 In probation revocation cases, one issue is whether the defendant was fully 

aware of the conditions of probation, so conditions often are not just put in 

writing but orally explained to the defendant on the record. 

 ACLU is working with Native Americans to attempt to remove “no 

drinking” requirements in probation and other release orders in situations 

in which the alleged offense was not related to drinking. 

 Ultimate solution is for the legislature to provide appropriate limitations on 

the use of the information. 

 The Council on Crime and Justice has a project that is examining collateral 

consequences and this issue might fit into their project. 

 

There was a general consensus of the advisory committee that the inclusion of 

medical information in sentencing orders has collateral consequences that the 

legislature needs to address. 

 

 

VI.  Effective Date 

 

The advisory committee believes that while these recommendations may require a 

few months lead time to allow the courts and litigants to prepare for their 

implementation, it should be feasible to adopt them in late 2007 and have them 

take effect on January 1, 2008.  This timeframe is sufficient to permit the court to 

hold a hearing or solicit comments on the proposed changes if the court deems that 

desirable.  

 

 

VII.  Follow Up 

 

The advisory committee does not at this time recommend continuation of the 

committee on a permanent basis to consider additional changes to the rules.  The 

committee recognizes that the go slow approach incorporated into the remote 

access provisions of the rules, along with future developments, may require 

occasional revisions.  In addition, the remote access permitted under the rules has 

yet to be implemented but should be coming to fruition within the next year.  

Thus, the committee agrees that there is a need for future monitoring of the rules, 

but the committee was divided as to how soon this future review should occur.  

There was also some ambivalence with regard to whether the monitoring should 

be done by this committee or a reconstituted committee.  The familiarity and 

expertise of the current members would be beneficial for an expedient review in 

the near future.  At the same time, similar expertise may also be found in new 

members who would bring a fresh perspective that may have value to the court.  

The committee leaves this matter to the sound discretion of the court. 
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EXHIBITS 

 
Exhibit A: Proposed Changes to The Rules of Public Access to Records of The 

Judicial Branch 
 

Key: Additions to the rules are indicated by underlined text and deletions indicated by 

strikeout text. 

 

 

Rule 4.  Accessibility to Case Records. 
 

 Subd. 1.  Accessibility.  All case records are accessible to the public except the 

following: 

 

*  *  * 

 

(e) Race Records.  The contents of completed race census forms obtained from 

participants in criminal, traffic, juvenile and other matters, and the contents 

of race data fields in any judicial branch computerized information system, 

except that: 

 

(1) the records may be disclosed in bulk format if the recipient of the 

records: 

 

(1A) executes a nondisclosure agreement in a form approved by the 

state court administrator in which the recipient of the records 

agrees not to disclose to any third party any information in the 

records from which either the identity of any participant or other 

characteristic that could uniquely identify any participant is 

ascertainable; and 

 

(2B) obtains an order from the supreme court authorizing the 

disclosure; 

 

(2) An individual’s race may be disclosed to law enforcement as part of, or 

for purposes of carrying out, an arrest warrant for that individual; and 

 

(3) A juror’s race may be disclosed to the parties or their attorneys as part of 

the juror profile information unless otherwise provided by law or court 

rule.  

 

Nothing in this section (e) shall prevent public access to source documents 

such as complaints or petitions that are otherwise accessible to the public.  

 

*  *  * 
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Advisory Committee Comment-2007 

 

The 2007 addition of Rule 4, subd. 1(e)(2) and (3), is designed to 

recognize that race data is routinely disclosed to parties as part of juror profile 

information for purposes of voir dire, and to law enforcement as part of, or for 

purposes of executing, warrants. 

 
*  *  * 

 
Rule 8.  Inspection, Copying, Bulk Distribution and Remote Access. 
 

*  *  * 

Subd. 2.  Remote Access to Electronic Records. 

 

(a) Remotely Accessible Electronic Records.  Except as otherwise provided in 

Rule 4 and parts (b) and (c) of this subdivision 2, a custodian that maintains 

the following electronic case records must provide remote electronic 

access to those records to the extent that the custodian has the resources 

and technical capacity to do so. 

   

(1) register of actions (a register or list of the title, origination, 

activities, proceedings and filings in each case [MINN. STAT. §  

485.07(1)]); 

(2) calendars (lists or searchable compilations of the cases to be heard 

or tried at a particular court house or court division [MINN. STAT. § 

485.11]); 

(3) indexes (alphabetical lists or searchable compilations for plaintiffs 

and for defendants for all cases including the names of the parties, 

date commenced, case file number, and such other data as the court 

directs [MINN. STAT. §  485.08]); 

(4) judgment docket (alphabetical list or searchable compilation 

including name of each judgment debtor, amount of the judgment, 

and precise time of its entry [MINN. STAT. § 485.07(3)]); 

(5) judgments, orders, appellate opinions, and notices prepared by the 

court.   

 
All other electronic case records that are accessible to the public under 

Rule 4, and that have been in existence for not more than ninety (90) 

years,  shall not be made remotely accessible but shall be made accessible 

in either electronic or in paper form at the court facility. 

 

*  *  * 

  

(c) Preconviction Criminal Records.  The Information Technology Division 

of the Supreme Court shall make reasonable efforts and expend reasonable 

and proportionate resources to prevent preconviction criminal records and 

preconviction or preadjudication juvenile records from being electronically 
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searched by defendant name by the majority of known, mainstream 

automated tools, including but not limited to the court’s own tools.  A 

“preconviction criminal record” is a record, other than an appellate court 

record, for which there is no conviction as defined in MINN. STAT. § 609.02, 

subd. 5 (2004), on any of the charges.  A “preconviction or preadjudication 

juvenile record” is a record, other than an appellate court record, for which 

there is no adjudication of delinquency, adjudication of traffic offender, or 

extended jurisdiction juvenile conviction as provided in the applicable 

RULES OF JUVENILE DELINQUENCY PROCEDURE and related MINNESOTA 

STATUTES, on any of the charges.  For purposes of this rule, an “appellate 

court record” means the appellate court’s opinions, orders, judgments, 

notices and case management system records, but not the trial court record 

related to an appeal. 

  

 *  *  * 

 

Subd. 3.  Bulk Distribution of Court Records.  A custodian shall, to the extent that the 

custodian has the resources and technical capacity to do so, provide bulk distribution of 

its electronic case records as follows: 

 

(a) Preconviction criminal records and preconviciton or preadjudication 

juvenile records shall be provided only to an individual or entity which 

enters into an agreement in the form approved by the state court 

administrator providing that the individual or entity will not disclose or 

disseminate the data in a manner that identifies specific individuals who 

are the subject of such data.  If the state court administrator determines 

that a bulk data recipient has utilized data in a manner inconsistent with 

such agreement, the state court administrator shall not allow further 

release of bulk data to that individual or entity except upon order of a 

court. 

 

(b) All other electronic case records that are remotely accessible to the public 

under Rule 8, subd. 2, shall be provided to any individual or entity. 

  

 *  *  * 

 
Advisory Committee Comment-2007 

 

 The 2007 modifications to Rule 8, subd. 2(a), recognize that 

privacy concerns in regard to remote access, such as identity theft, subside 

over time while the historical value of certain records may increase.  The 

rule permits remote access to otherwise publicly accessible records as long 

as the records have been in existence for 90 years or more.  This provision 

is based in part on the executive branch data practices policy of allowing 

broader access to records that are approximately a lifetime in age.  See 

Minn. Stat. § 13.10, subd. 2 (2007) (private and confidential data on 

decedents  becomes public when ten years have elapsed from the actual 
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or presumed death of the individual and 30 years have elapsed from the 

creation of the data; an individual is presumed to be dead if either 90 

years elapsed since the creation of the data or 90 years have elapsed 

since the individual's birth, whichever is earlier, except that an individual 

is not presumed to be dead if readily available data indicate that the 

individual is still living). 

 

 The 2007 modifications to Rule 8, subd. 2(c), and subd. 3, 

recognize that certain juvenile court records are accessible to the public and 

that the remote access policy for preconviction criminal records needs to be 

consistently applied in the juvenile context.  There are both adjudications 

and convictions in the juvenile process.  Delinquency adjudications are 

governed by MINN. R. JUV. DEL. P. 15.05, subd. 1(A) and MINN. STAT. § 

260B.198, subd. 1 (2007); traffic offender adjudications are governed by 

MINN. R. JUV. DEL. P. 17.09, subd. 2(A) and MINN. STAT. § 260B.235, 

subd. 4 (2007); and extended jurisdiction juvenile convictions are governed 

by MINN. R. JUV. DEL. P. 19.10, subd. 1(A) and MINN. STAT. § 260B.130, 

subd. 4 (2007).  Juvenile records that are otherwise publicly accessible but 

have not reached the appropriate adjudication or conviction are note 

remotely accessible under Rule 8, subd. 2(c) and subd. 3.   
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Exhibit B: Request for Consideration of Rule on Access to Audio Recordings 
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Exhibit C: Appellate Court Order Regarding Review of Audio Recording 
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Exhibit D: Draft Rule on Access to Audio Recordings 
 

RULE XXX.  Access to Recordings.  This rule governs access to recordings of 

testimony in the district court: 

 

(a) General.  Recordings of testimony in the district court, including without 

limitation those used as a back-up to a stenographically recorded proceeding or as the 

electronic recording, are intended to assist in the preparation of a transcript.  The 

transcript, and not the recording, is the official record of the proceedings.  Recordings of 

testimony in the district court may only be used as authorized in this or other applicable 

rules or orders promulgated by the Supreme Court. 

 

(b) Off the Record Remarks.  Any spoken words in the courtroom that are not a part 

of a proceeding, hearing or trial of a specific case are not intended to be recorded.  

Recordings of such words may not be listened to or used in any way other than by 

authorized operators of the recording equipment to orient themselves on recording 

content. 

   

(c) Playback.  Playback of any portion of the recording of a proceeding, hearing, or 

trial of a specific case is authorized in only the following situations: 

    (i) During the proceeding, hearing or trial at the direction of the Judge; 

    (ii) By authorized operators of the recording equipment or an official court reporter or 

other authorized reporting service employee for the purpose of creating a transcript as the 

official record; and 

    (iii) At the direction of the court for the use of the court. 

   

(d) Disseminate by Transcript Only.  Except as provided in part (c) of this rule, the 

contents of the recording shall be disseminated by transcript only, which transcript, and 

not the recording, shall be the official record. 

 

(e) No Transcripts in Conciliation Court.  Nothing in this rule shall permit the 

transcription of conciliation court proceedings, hearings or trials.  Playback of any 

portion of the recordings of conciliation court proceeding, hearing or trial is authorized 

only at the direction of the court for the use of the court.   

  
Drafting Comments—2007 

This draft rule is based in part on IL. R. 18 CIR. RULE 1.03 (2006).  This rule 

attempts to clarify the application of the RULES OF PUBLIC ACCESS TO RECORDS 

OF THE JUDICIAL BRANCH (“ACCESS RULES”) to recordings of testimony in light 

of Supreme Court policy limiting audio and video coverage of trial court 

proceedings, and to clarify the proper scope and role of recordings in preparing 

and preserving the official record.   

 

The broad definition of “records” in ACCESS RULE 3, subd. 1, appears to include 

recordings of court proceedings, but arguably may not include court reporter’s 

notes.  Assuming that recordings are included, it is not clear whether recordings 
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would then be subject to the work product exception to public access (ACCESS 

RULE 4, subd. 1(c)) or the presumption of public access (ACCESS RULE 2).  

Assuming the presumption applies, public access creates significant 

administrative burdens, unresolved issues regarding what constitutes the official 

record, and conflicts with the Supreme Court’s policy limiting audio and video 

coverage of trial court proceedings.  MINN. GEN. R. PRAC. 4; MN. CODE JUD. 

CONDUCT CANON 3A(11); MINN. S. CT. ORDER, IN RE MODIFICATION OF 

SECTION 3A(10) OF THE MINNESOTA CODE OF JUDICIAL CONDUCT, # C7-81-300 

(filed Jan. 11, 1996) (reinstating experimental program for audio and video 

coverage of trial court proceedings).  Although the conflict might be partially 

reduced by permitting public access but no public dissemination of copies of the 

recordings, this conflicts with the policy in ACCESS RULE 2 permitting both 

inspection and copying.  The draft rule provides a straightforward resolution of 

all conflicts and it includes controlled playback access in appropriate 

circumstances. 

 

Paragraph (a) of the rule recognizes that the transcript is the official record and 

that recordings are intended to support the creation of that record.  Use of 

recordings is limited as provided in the rule or in other rules or orders 

promulgated by the Supreme Court.   

 

Paragraph (b) recognizes that courtroom microphones may inadvertently pick up 

conversation that is intended to be protected by the attorney client privilege or is 

simply intended to be private conversation.  The rule does not permit public 

access to portions of recordings that contain this material. 

 

The controlled playback access in paragraph (c) reflects what typically occurs in 

practice.  To the extent that any abuses occur, actions of the court in controlling 

playback are subject to appellate review.  See, e.g., Order C8-95-2390 (Minn. Ct. 

App. Filed Feb. 29, 1996) (denying appellant’s motion for correction of transcript 

where trial court provided opportunity to listen to backup tape). 

 

Paragraph (e) reflects the requirement of MINN. GEN. R. PRAC. 504(e) which 

provides that conciliation court proceedings and trials shall not be reported.  

Judges presiding in conciliation court often use recordings to supplement their 

notes.  Access to the recordings of conciliation court proceedings, hearings or 

trials is treated in the same manner as judge’s notes under ACCESS RULE 4, subd. 

1(c), and their playback is subject to the control of the court. 

 

This rule does not address the procedures for requesting and obtaining 

transcripts, or for correcting or modifying the same.  These matters are addressed 

in other appropriate rules and statutes.  See, e.g., MINN. R. CIV. APP. P. 110; 

MINN. R. CRIM. P. 28.02, subds. 8, 9; MINN. STAT. §§ 486.02-.03 (2006). 
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 Exhibit E: Minority Report Supporting Draft rule on Access to Audio Recordings 
 

August 5, 2007 

 

Michael Johnson 

Senior Legal Counsel 

Legal Counsel Division, State Court Administration 

Minnesota Judicial Branch 

140-C Minnesota Judicial Center 

25 Rev. Dr. Martin Luther King, Jr. Blvd. 

St. Paul, MN  55155 

 

Re: Minority Report on Public Access to Court Records Regarding the Issue 

of Access to Electronic Recordings of Court Proceedings. 

 

Dear Mr. Johnson: 

 

I am writing on behalf of Judge Kathleen Gearin, Judge John Rodenberg and 

myself on the issue of proposed amendments to the Rules of Public Access to Court 

Records concerning access to electronic recordings of court proceedings.  We are in 

agreement that the concerns expressed by Chief Judge Lucy Wieland in her letter to 

Justice Paul Anderson of December 12, 2006 are valid concerns.  As the courts move 

toward digital recordings of court proceedings, it is important to determine what 

constitutes the official record of those proceedings, and to limit access to the underlying 

recordings which likely contain extraneous conversation not intended for the record, 

including privileged communications between attorney and client. 

 

We support the proposed rule based on the Illinois rule presented to the 

committee by Chief Judge Wieland.  This rule clearly sets out that the written transcript 

constitutes the official record, and that any recordings of court proceedings are intended 

only to support the creation of the official transcript.  The rule thus limits public access to 

extraneous conversations inadvertently picked up by the recording system, and protects 

privileged communications.  It also, however, allows court review of the recordings if 

there is a challenge to the official transcript.   

 

It is our belief that this rule adequately protects the public’s right to know what 

happened in court without infringing on the expectation and the right of participants to 

protect their privileged communications.  It also provides a method of review to 

safeguard the accuracy of the official record.  We therefore urge the Supreme Court to 

adopt the proposed rule, based on the Illinois model, to clarify and protect the official 

record. 

Very truly yours, 

 

Warren R. Sagstuen 

Judge of District Court 

Fourth Judicial District 
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Exhibit F: Minority Report Supporting Alternative 1 on Access to Audio 

Recordings 
 

 ARGUMENT 

 favoring the Motion (4 votes) to 

 recommend to the Supreme Court that 

 

RECORDINGS OF COURT PROCEEDINGS BE DEEMED           

ACCESSIBLE TO THE PUBLIC EXCEPT THAT COMMENTS     

UNINTENDED FOR THE RECORD SHOULD BE REDACTED. 

 

 FIRST: Public Policy. Minnesota's General Policy of openness in Government, 

and, hence, access to government records, inheres both in the Minnesota Government Data 

Practices Act (Minn. Stat. 13.03, subd. 1)
8
 -- with respect to records in executive branch 

agencies and in the Rules of Access to Records of the Judicial Branch ("RARJB"), Rule 2,
9
 

with respect to records of the udicial branch. 

 - 

 SECOND: Application of the Policy.  

 ~ RARJB's Rule 2 begins: "Records of all courts and court administrators are 

presumed to be open to any member of the public for inspection or copying...."   

 ~ Rule 3, subd. 5, of the RARJB defines "records" as any recorded information that 

is collected, created, received, maintained, or disseminated by a court..." 

 ~ Clearly, a recorded court proceeding falls within the ambit of the definition of a 

record. 

 - 

 

                                                 
    8

 First enacted in 1974. 

    9
 Promulgated in 1988. 
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 THIRD: The purported issues arising from the application of the policy 

definitionally are three-fold: (1) Are the recordings really "court records." or do they are 

they the property of the court reporters who monitor them? (2) Can the court reporters 

charge for editing or transcribing recording if they are court records?  

(3) What about stray comments captured by the sensitive software but whose speakers never 

intended to be overheard? 

 Discussion: 

 (1) Court records: The recordings are made in the court room of hearings and other 

proceedings before judicial officers. Regardless of who owns the machines that record them, 

the recordings are "court records." They should be as accessible (and more accurate) than 

either court reporter symbols or someone's handwritten notes.
10

 

 (2) Compensation: Whether court reporters may charge for transcribing or editing 

recordings is a matter of collective bargaining between the Court Reporters Union and the 

Court; their compensation is a discrete issue from whether the recordings should be 

accessible to the public. 

 (3) Stray remarks. The software -- currently used in Hennepin and Ramsey Counties 

-- is sensitive enough to pick up "off-the-record" sidebar conversations, attorney-client 

conversations at counsel table,
11

 and whispered comments of witnesses or observers sitting 

in the back of the courtroom. None of those kinds of statements is intended to become part 

of any court record; to allow it to become publicly accessible would interfere with attorney-

client privilege and would prevent judges from helpfully interceding informally at sidebar 

conferences at the bench. 

                                                 
    10

 Surely, notes of government officials, inscribed on company time, are the government's property even if the 

pens inscribing them are the property of the individual owners. {Whether those notes are accessible is a 

separate matter}. 

    11
 Some public defenders meet their clients for the first time at arraignment and conduct their "consultations" 

in the court room in hushed tones which they reasonably expect will be private. 
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 Therefore, the most rational and consistent policy comprises: 

  ~ Pronounce that recordings are indeed accessible to the public; 

  ~ Ordering that the court reporters assigned to the case redact the stray 

remarks unintended to be part of the record;
12

 

  ~ Declare that the court reporters' compensation for transcribing or redacting 

be determined through collective bargaining. 

 

PROPOSED LANGUAGE: <Keep Rule 3, subd. 5 ("Records") as it is>; Amend Rule 4 

("ACCESSIBILITY TO CASE RECORDS") by changing Subd.1(f) to Subd. 1(g) and inserting a 

new Subd. 1(f), to read as follows: 

   (f) Digital or mechanical recordings. Those parts of digital or mechanical 

recordings which comprise off-the-record sidebar conferences, privileged attorney-client 

conversations, and stray remarks from individuals in the court room but not intended to be part of 

the court proceeding. Judicial officers shall supervise the redactions by court reporters from the 

records before the records are made accessible to the public. 

 

 

Offered by: Gary A. Weissman (maker of the motion) 

Supported by: Mark Anfinson, Esq. 

                     Donald A. Gemberling, Esq. 

             Sen. Gene Merriam (ret.) 

 

 

                                                 
    12

 According to judges from both the second and fourth judicial districts, a court reporter monitors all 

recordings and inserts the name of the speaker, so that if the recording is ever transcribed, the transcriber will 

know the identity of the speaker. Consequently, redacting attorney-client conversations, sidebar conferences 

after the judge or referee has said "off the record," and whispered comments from individuals in the gallery can 

easily be redacted. 
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Exhibit G: Minority Report Supporting Alternative 2 on Access to Audio Recordings 
 

The issue of whether to allow access to electronic recordings of court proceedings raises 

several competing issues.  Although the recordings are likely the most accurate 

representation of what took place during the proceeding, the highly sensitive recording 

devices also pick up extraneous matters, such as confidential discussions between a party 

and their attorney that are not and should not be incorporated into the official record.  

Electronic recordings must be transcribed into writing in order to be useful for the court, 

attorneys and the parties; therefore, it is not feasible to designate the recording itself as 

the official record of the proceeding.  But transcripts of electronic recordings may contain 

errors and may not accurately reflect the official record.  Some errors may have a 

significant impact on the outcome of a case.  When a party identifies what they believe to 

be an error or inaccuracy in a transcript, the obvious course would be to consult with the 

electronic recording to determine the accuracy of the transcript.  Finally, the public has an 

interest in knowing whether and to what extent official transcripts are accurate and 

complete. 

 

The official court record of proceedings should be considered a public record and the 

public should have a right to access that record as part of their oversight of the judicial 

system.  There are; however, strong policy reasons for limiting public access to electronic 

recordings.  Consultations between clients and their attorneys are legally privileged and 

the Court has a duty to ensure that those conversations are not disclosed to the public.  

Discussions that are not part of official proceedings also should not be incorporated into 

the official proceeding simply by virtue of the fact that the sensitive recording equipment 

has picked up those conversations.  The Court and court reporters have a means of 

dealing with the issue by identifying parts of the electronic recording that are not part of 

the official record and omitting them from the transcript of the proceeding.  Electronic 

recordings can be redacted to remove private conversations that are not part of the official 

record, but that process is likely burdensome and expensive.  The high volume of 

electronic recordings increases the chances that some private conversations will remain 

by mistake. 

 

On the other hand, electronic recordings can shed important light on the work of the 

Court and may have a significant impact on individual proceedings.  The public has an 

interest in ensuring that our judicial system is implemented in a fair, evenhanded and 

accurate manner.  To that end, the public has an interest in knowing how accurate court 

transcripts are in general.  Access to electronic recordings for purposes of scholarly 

research would help to inform the public about the workings of the judiciary and the 

accuracy of its official records.  In some individual cases, the existence of an electronic 

record to check the accuracy of a transcript may make the difference between an innocent 

person being acquitted or convicted. 

 

We recommend that the Court steer a middle path through these competing interest by 

adopting a rule that would designate the transcript of proceedings to be the official record 

of the court; but that would allow public access to the redacted electronic recordings for 

limited purposes including for scholarly research (for a fee and subject to a nondisclosure 
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agreement), and for good cause shown that there are in accuracies in an individual 

transcript.  This middle course would allow the Court to have some degree of certainty by 

designating the transcript as the official record.  It would also allow some flexibility in 

light of the fact that transcripts do sometimes contain inaccuracies.  The requirement to 

show good cause for reviewing the electronic record for inaccuracies will reduce the 

burden on Court staff to redact and make available electronic recordings in every case.  

Allowing access to redacted electronic recordings for research purposes would also 

benefit the Court because it would allow for outside review of the accuracy of the Court’s 

official records and could help the Court identify and fix problems with its records.  A fee 

for access to the records would help defray the burden on Court staff to redact electronic 

records.  A nondisclosure agreement similar to that allowed for access to race data would 

ensure that electronic records are not resold or disseminated once the research is 

completed. 

 

DRAFT RULE: 

 

RULE XXX.  Access to Recordings.  This rule governs access to recordings of testimony 

in the district court: 

 

(a) General.  Recordings of testimony in the district court, including without 

limitation those used as a back-up to a stenographically recorded proceeding or as the 

electronic recording, are intended to assist in the preparation of a transcript.  The 

transcript, and not the recording, is the official record of the proceedings.  Recordings of 

testimony in the district court may only be used as authorized in this or other applicable 

rules or orders promulgated by the Supreme Court. 

 

(b) Off the Record Remarks.  Any spoken words in the courtroom that are not a part 

of a proceeding, hearing or trial of a specific case are not intended to be recorded.  

Recordings of such words may not be listened to or used in any way other than by 

authorized operators of the recording equipment to orient themselves on recording 

content. 

   

(c) Playback.  Playback of any portion of the recording of a proceeding, hearing, or 

trial of a specific case is authorized in only the following situations: 

    (i) During the proceeding, hearing or trial at the direction of the Judge; 

    (ii) By authorized operators of the recording equipment or an official court reporter or 

other authorized reporting service employee for the purpose of creating a transcript as the 

official record;  

    (iii) At the direction of the court for the use of the court; and 

    (iv) Pursuant to the procedures outlined in Rule XXX (d). 

 

  

(d) Access to recordings by a party or a member of the public 

 (i) A party to the proceedings, or a member of the public who has good cause 

to show that a transcript generated from an electronic recording is inaccurate, may make 

a motion to the trial court to have access to, or a copy of an electronic recording for 
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purposes of correcting the transcript.  The motion shall be supported by affidavit or other 

evidence showing that the transcript is inaccurate.  If the Court finds that there is good 

cause to believe that the transcript is inaccurate, the Court shall allow the movant to have 

access to the electronic recording after all off the record remarks have been redacted from 

the recording.  Corrections or modifications of the Record shall be made pursuant to 

Minn. R. Civ. App. P. §110.05. 

 (ii) Redacted copies of electronic recordings may be made available to the 

public for research purposes if the recipient: 

a. executes a nondisclosure agreement approved by the state court administrator in which 

the recipient of the recordings agrees not to disclose or disseminate to any third party any 

of the recordings obtained under this subdivision; 

b. obtains an order from the supreme court authorizing their access to the requested 

recordings; and 

c. pays for the actual costs of redacting and copying the requested electronic recordings. 

 

(e) Disseminate by Transcript Only.  Except as provided in part (c) and part (d) of 

this rule, the contents of the recording shall be disseminated by transcript only, which 

transcript, and not the recording, shall be the official record. 

 

(f) No Transcripts in Conciliation Court.  Nothing in this rule shall permit the 

transcription of conciliation court proceedings, hearings or trials.  Playback of any 

portion of the recordings of conciliation court proceeding, hearing or trial is authorized 

only at the direction of the court for the use of the court.   

 

Teresa Nelson 

Timothy Sullivan 
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Exhibit H: Submissions on Medical Information in Sentencing 
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Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Rev. Dri Martin Luther King Jr. Boulevard 
St. Paul, MN 55155 

November 6,2007 

I hereby request to make an oral presentation before the Minnesota Supreme Court on November 13,2007 
Attached is the information I will be discussing. This replaces my previous submission. 

National Trainer 1 Consultant 
Ex-Offender Employment 
Anderson Professional Training Services 
Phone: (612) 599-2852 Fax: (866) 403-5166 
www.anderson-training.com 

OFFICE OF 
APPELL~TE COURTS 

NOV (! - 2007 

F\LED 



Maria L Anderson, Presentation before the Minnesota Supreme Court: 

Releasing offender personal health information, as public information. 

NOTE: More detailed coiments  are included in my letter, which is attached as Exhibit H in the advisory 
co~nmittee report. 

Minnesota Statistics on incarceration, mental health and substance abuse (incarcerated individuals) 

1) MN Corrections: 
- 13 1,000 offenders under the supervision at the county level (doesn't include DOC) 
- Over 7,700 offenders were  ele eased from prison or a work release program 
- (2006) 139,000 were job searcl~ing with a record 

2) January 1, 2007(Cliemical Health Issues) 
- 8,900 Total Ilmlates 
- 907 Chemically Abusive 
- 2,292 Che~uically Dependent 
- 3,199 Total 

3) MN Correctional Facilities (Mental Health Issues) 
~~M.S~241..016.(.20.06.)~an~e1~ded:~prisonbasehnie11tal..1~ea1t1~~progrilln~~added~to.tl~e~ --- 

DOC'S performance report 
- 62% of the 13,056 offenders who were in a Minnesota correctional facility at some time 
during FY06 had a coded "encounter" (contact) with a mental health professioilal in 
either a group or individual contact 
- Mental health staff conducted 32,306 individual therapy sessions with 2,459 offenders 

t* Federal Laws requiring protection of personal health information 
- Title I ADA, EEOC, HIPAA, etc. 

.:* Types of personal health information publicly released (listed 011 BCA background checks and County 
 compute^ s) 
- Mental Health (evaluation / treatment / medication / counseling / programming) 
- Chenlical Health (evaluation / t~eatment / monitoring) 

.:* Inipact on Rehabilitation Services Clients 
- Pr.evalence of health information released: extremely high 

t* Overall consequences affecting the individual and society 
- Establishes a collateral consequence for ex-offenders; creates another bamier to 
employn~ent; attaches negative stereotypes; increases recidivism rates; jeopardizes public 
safety, etc. 

2 Request to restrict the release of health information, as public information 
- Designated agencies should be allowed access, i e Department of Human Services, Law 
Enforcement. etc 



Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Rev Dr Martin Luther King Jr Boulevard 
St Paul, MN 55155 

I hereby request to make an oral presentation before the Minnesota Supreme Court on November 13, 
2007 Attached is the information I will be discussing. 

Maria L Anderson 
National Trainer / Consultant 
Ex-Offender Employment 
Anderson Professional Training Services 
Phone: (612) 599-2852 Fax: (866) 403-5166 
www.anderson-trainin~com 



Maria L Anderson, Presentation before the Minnesota Supreme Court: 

TOPIC: Release o f  offender personal health information as public information 

= Minnesota Statistics on incarceration, mental health and substance abuse (incarcerated 

individuals) 

Federal Laws requiring protection of personal health information 

Types of personal health information publicly released (listed on BCA background checlts and 

County computers) 

- Prevalence o f  health information released on vocational rehabilitation clients 

= Overall consequences affecting the individual (collateral consequence) and society 

= Proposai to restrict the release o f  health information to the public, while allowing certain 

agencies continued access, i e Department of Human Services 



.JOHN R. RODENBERG 
.JUDGE OF DISTRICT COURT 

BROWN COUNTY COURTHOUSE 
PO. BOX 248 

NEW ULM. MINNESOTA 56073-0248 

CHAMBERS TELEPHONE 
507-233-6680 

FAX (5071 359-9562 

October 23. 2007 

Mr Frederick Grittner 
Clerk of the Appellate Courts 
305 Minnesota Judicial Center 
25 Rev Dr. Martin Luther King ,lr. Blvd 
St Paul, MN 55155 

Dear Mr Grittner. 

Re (24-85-1848 Hearing on Rules of Public Access to Records of the Judicial 
Branch 

I request the opportunity to appear on behalf of the Judicial Council and present 
the enclosed materials to the Court at the November 13, 2007 hearing regarding 
the proposed amendments to the Rules of Public Access to Records of the 
Judicial Branch You will find twelve copies of the materials enclosed 

Thank you 

Sincerely, 



Judicial COLIIIC~I Conilnents on Access to Audio Recordings 

1-he Minnesota Judicial Council supports the Draft Rule on Access to Audio 
Ilccordings set forllt as Exhibit D to tlie September 11, 2007, Final Report of the 
Minnesota S~tprcme Court Advisory Colnntittee on Rules of P~lbl ic  Access to Records of 
the .Judicial Blanch. For convenience. a copy of the Drali Rule is set fo~ll i  at the encl of 
tltis document. 

The advisory colnlnittee report lays out the conflicting Minnesota policies and 
rulcs on this issue. and tliose \vilI not he iepeated here It is obvious that a clear rule on 
the subject is in older 

'The advisory colnlnittee report also describes tile ilnplelnentation of digital audio 
rccording systems in the trial courts It is important to note, however, that this issue 
al'l'ccts all courts \,vlietlter they arc using the new digital audio systems or they are using 
stcnograpliic iellorters who maintain bacl\-up audio recordings or they are using some 
other clcctronic or tapc recording equipment The advent of thc new digital audio 
systems has only brought tlie issues into sharper focus. 

Altliough the advisory corninittee was unable to agree on a single, majority 
approach. the colnrnittee did reach a consensus on the fact that the 11,anscript constitutes 
the official lecord. not a recording. The continittee also reached a col~sensus, evidenced 
by the common element in all three alternative approaclies, tltat audio recordings can 
include con\/ersations tltat are extraneous. private and even privileged, and tltat public 
acccss to thcsc con\lersations is not appropliate 

1Fhc burden of redacting tlte extraneous, private and privileged conversations on a 
broad scale is significant. and tlie trial courts simply do not have tlie resources in place to 
accomplish that. The Draft Rule resolves this dilemnia in a balanced and fail manner. 

The Draft Rule clearly sets out tltat the written transcript constitutes tlte official 
record. and tltat any recordings of court proceedings are intended only to support the 
creation 01- the official transcript. The rule thus limits p~.iblic access to extraneous 
con\~ersations inadvertently picked LIII by tlie recording system, and protects privileged 
commilnications. I t  also. ho\vever, allo\vs court controlled playbaclt of the recordings if 
thcie is a challenge to tlie official transcript. 

I'lic controlled playback procedure is not new to Minnesota The advisory 
committee report iclentifies an appellate decision ilpliolcling the use of tltis process. 1-lie 
availability of appellate review should provide sonte reassurance that any potential 
abuses oftlte r~ t lc  will not be tolerated 

ludicial Council Co~n~ncnis on Access to Audio Recoldings 
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The I l raf  R~i l e  is also not new outside of Minnesota The Draft Rule is  nodel led 
aRcr a r ~ ~ l c  adopted by the trial court in DuPage County. Illinois. wl~ich has also 
i~nplementcd the new digi~al  audio recording technology. The rule appears to be worlting 
well in tliat,jurisdiction 

We note that the advisory co~n~n i t t ee  report touches on interactive video, security 
cameras? and cameras in courtroo~ns i l l  general. We believe that these issues are 
collateral to the audio recording issue. A separate advisory committee is reviewing tile 
cameras iss~ics 

I t  is o~ i r  belicf that tlie DraFt R~l l e  adeq~~ate ly  protects tlie public's right to Itno~v 
\\)hat happcned in courl \without inliinginp on the expectation and the right of participants 
to protect their privileged conlin~mications. I t  also provides an appropriate method of 
rcview to safcgual.d the accuracy of the official record. We theresore urge the Supreme 
Court to adopt the Draft Rule 

MINNESOTA JUDIAL. BRANCH 
JLIDICIAL. COIJNCII., 

ludicial Council Comments on Access to Audio R.ecordings 
Page 2 of 4 



Exhibit D: Draf t  Rule on Access to Auclio Recordings 

R U L E  XXX. Access to Recordings This rule governs access to recordings of testimony in the 
distiict court: 

( a )  Gcncral .  Recordings of testimony in the district court. including \vithout limitation those 
~lsctl as a back-up to a stenog~apl~ically recorded proceeding 01 as the electronic recording, are 
inicnded to assist in [he preparation of a transcript i'he ilanscript, and riot the recording, is the 
oflicial record 01' the proceedings I leco~dings of testimony in the district c o u ~ t  may only be 
used as authorized in this or other applicable rules 01 orders promulgated by the Supreme Court 

(b )  Off the Record Remarlts Any spolten words in the coLutroon1 that are not a part of a 
procccciing. I~caiing 01 trial o l  a spccilic case ale not inlendcd to be ~ecorded Recordings of 
silch wortis may not be listened to or ~ised in any way otlier than by au t l~o~ized  opelators of thc 
iceording eqiiipment to oriolt themselves on ~ c c o ~ d i i t g  content 

( c )  I'laybaclc l'laybacli of any portion ol'the recording of a proceeding. hearing, or trial o f a  
spccilic case is authorized in only the fi)llo\\ting situations: 

( i )  During the p~occeding. hearing or tiial at the direction of the .Judge; 
( i i )  By authorized opclmtors of the recording equipment or an official court reporter or other 

aiithorized rcpo~t ing service eniployee for the purpose of cleating a transcript as the official 
iccord: and 

( i i i )  At the direction of the coi~rt  f o ~  the use of ihe court 

(d) i)isscminatc by Transcr ip t  Only Exccpt as p~ovidcd in part (c) of this rule, the 
conicnts o l  t l ~ c  rccording sliall be disseminated by transcript only, whic l~  transcript. and not ihc 
iccording. shall be the oflicial recold. 

(c)  No Transcr ip ts  in Conciliation Cour t .  Nothing in this rule shall permit the 
transcription of conciliation court p~oceedings, hearings or trials. Playback of any poriion of the 
~ccordings o l  conciliation couli proceeding, hearing or trial is authorized only at the direction of 
the coi i~t  Sol ihe use ol'the court 

I)! aliiiig Coiiimcnts--200 7 
I liis cliaii i ~ i l c  is b;iscd i n  ]pall on 11  R I S  CII< R I I I  I 1 03 (2006) This rille atlcmpts to 

c la i i l s  the ilp~~lictliion oi tile Ihil I-s 01 Prii3l IC Acci:ss lo l<l.VoiXl>S 01 .llHl: ItJDIC-IAI. 
I3itnNc I I  (..At ciiss RLJI  is") lo iecoidings of testimony iii ligiit of Siipreine Coriil policy 
liiiiiting aiidio and vitlco coverage o l  tiial coilit pioceediiigs. ant1 to clarify tile piopei 
scol~e ancl iolc or iecoidings ill pieparing aiid p~eserviiig the  official ~ecoid 

llie bioad deliiiition o l  "iecoids" i i i  ACCESS RULE 3. subd 1, appears to include 
iecoiclings of coiiii pioceedings. but a ~ p ~ ~ a b l y  iiiay not includc court repor~ei's notes. 
Assuiiiing that ~ecoidings ale iiicluded, it is not cleai wlietlier lecordiiigs ~vould then be 
siibjcct to llie \voili pioducl exception to piiblic access (ACciiss R U I  ii 4, subd i(c)) or 
llic piesiimpiion of piiblic access (AcCii,sS R~ii.1; 2) Assuming tile presiiiiiptioii applies, 

ludiciel Coiincil Comments on Access io Audio Recorclings 
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piibl ic access creates significant administsati\~e btiidens. iinresolved issues regat.dirig \vliat 
constitutes tlic ol i ic ial  tccoid. atid conflicts with {lie Sup~eme Coust's policy l i i i i i l i t ig 
aiidio atitl video coverage o f  Ilia1 c o u i ~  proceedings. MINN Gl:N R PRAi  4; M N  CODE 
Ilia CON~L lcT  CANON .>A() I); M lNN S C !  ORIXR, IN RI: Moorr!c~iroN 01: SECTION 
3A(10) 01 11-Ill MINNFSOIA COlll; 01: ItJDl(:lAi. CONDUCT, ii C7-81-300 (filed Jan I I, 
1996) (teinstating espe~.iiiie~ital 111-ogtam fot aiidio atid vitleo coverage o f  trial court 
~irocectlings) Alt l iougli tlie conll ict might be partially reduced by permining pitblic 
acccss biit iio p~ tb l i c  dissemination o f  copies o l  tlie recotdings, this cotiflicts \vi l l i  the 
policy iii Acci:ss Rti1.1: 1 pettnittirig botli inspection atid copying Tlie dtaft rltle 
] ~ o \ ~ i d c s  a stiaightf'oi\vard tesolittion o f  al l  conflicts and i t  iiicliides contiolled playbaclc 
~ICCCSS iii alip~opriate ciscumstances 

l'aragrapli (a) of the ritle tecogciizcs illat i l ie icarisctipt i s  the off ic ial  iecord and that 
iccoc-dings are intended to suppott tile cteatioii o f  illat tecosd lJse o f  iecosdiiigs is 
l imited as piovided in tlie rule ot in  otliei sttles ot orders ptoti i i~lgateti by the Stipretiie 
Co l l l l  

I'aiagtapli (b) iecogtiizes tliat cousttootii tiiicsopliones tiiap iiiadvertently piclc tip 
convetsatioti tliat is iiite~idecl to be protected by the at?oriiey client privilege or is sitiiply 
iiitctided to be ptivate cotiversatioii f i l e  ~ u l e  cloes not pestnit public access to postioris o f  
iccorditigs tliat contitin this tnatesial 

Slic coiitrolled lilaybaclc access in  patagtnpli (c) ieflects what typically occiits in  piactice 
l o  tlie cstenl iliat any ;rbiiscs occui. actions o f  t l ic coiti.l iii cotittol l ing playbaclc ale 
siihjcct to appcllatc i c v i c ! ~  Ser,. (! g .  Oicles C8-98-2390 (M inn  Ct App Filcd Feb 39. 
1996) (tlenyiiig nppellanl's molioti li)~ cottection 01' ttansct ipt wlicte tt ial coutt piovided 
opportunity lo  listen lo  backitp tape) 

Paiagt.aph (e) reflects the iequiretnent o r  MlNN GI:N R PRAC 504(e) \vliich ptovides 
tliat conciliation court pioceedings ant1 ttials shall not be ieported Iitdges ~~residiti:, in 
concil ial ion court often rise recordicigs to suppleinerit tlieir notes Access l o  the 
tecotclitigs o f  conciliation court ptoceedings, lieatirigs os tt-ials is tteated in the satlie 
inatinel as judge's notes undei ACCESS RlJl.li. 4, subcl l(c), and their playbaclc is subject 
to tlie co t~ l i o l  o f  tlie coiirt 

I his i i i le does iiot adtlicss tlic pioceditres 1.01 tecl~~csting ant1 obtaitiirig tianscripts, oi fot 
uoi icct ing oi modifk ing the sainc Slicsc mattets ale addicssctl in othci apptopi iatc stiles 
:~nd  st~ltutcs .See tJg .  MINN I< C I V  AI~I' P 110; MINN R GRIM I' 28 02. sitbds 8. 9: 
MINN S l  !\I $8 486 07- 03 (7006) 
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OFFICE OF 

November 1. 2007 
APPELLATE COI~RTS 

Mr Fred Grittner, Clerk of Appellate Courts 
State Court Administration 
Minnesota Judicial Center 
25 Rev Dr Martin Luther King Jr Blvd 
St Paul, MN 55155 

kO'/ - 2007 

FILED 

RE. Public Access to Data Proposed Rule Change 

Dear Mr Grittnei 

As the Business Agent for Minnesota's Official Court Reporters, I am writing to present the Union's 
position on the Public Access to Data Proposed Rule Change The Stewards met on Friday, October 19, 
to discuss the proposals and authorized me to communicate this response 

The Union's position is that the written transcript should continue to be the official record of court 
proceedings Recordings, whether made through tape or digital means, as well as the stenographic 
notes, are only the means used to create the transcript They are not the record in and of themselves 
Retaining written transcripts as the official record protects the integrity of the proceedings, as well as the 
privileged nature of attorney-client communications, by ensuring that the record is devoid of irrelevant 
commentary and discussions intended to be off the record Additionally, my understanding from the 
Court Reporters is that editing recordings to redact irrelevant, confidential, andlor privileged material is 
virtually impossible 

The Union is not clear on the type of appellate review envisioned by a (iii) of the proposal Before we 
can comment on that part of the proposal, we would need to know if this would apply to both pre-trial and 
post-trial appeals and how our membership could potentially be affected by these requests 

We ask for the opportunity to address the Court prior to the change being adopted Our representative 
would be Stacie Jergensen, Official Eighth Judicial District Court Reporter My understanding is that 
Tammy Halonen, Court Record Coordinator in the Fourth Judicial District, would also be available to 
address the Court 

Thank you for consideration of our position If you have questions, please contact me at 612-269- 1745 

KS/mt/opeiu#12 
c. Official Court Reporters Stewards 

3001 University Avenue 5 E United To Protect 
Suite 500 www tearnstersloco1320 org 
Minneapolis, Minnesota 55414 ..,~&$~::.., 

Phone (612) 378-8700 
Fax (61 2) 331 -8948 

To11 Free (800) 637-5430 



P A U L  A. N E L S O N  
JUDGE OF DISTRICT COURT 

S T A T E  O F  M I N N E S O T A  

D I S T R I C T  COURT OF M I N N E S O T A  

EIGHTH J U D I C I A L  D I S T R I C T  

October 3 1.2007 

CHAMEIERS AT 

CHIPPEWA C O U N T Y  C O U R T H O U S E  

6 2 9  N O R T H  I I S " S T R E E T  

MONTEViDEO MINNESOTA 5 5 2 6 5  

T E L E P H O N E  , 3 2 0 )  2 6 9 - 7 7 7 4  

FAX 1 3 2 0 1  2 6 9 - 7 7 3 3  

c-ma81 paul nclronC3counr rime mn 

I-Ionorable Justices of the Millllesota Supreme Court 
Millnesota Judicial Center 
25 Rev. Dr. Martin Luther Icing Jr. Boulevard 
St. Paul. MN 55155 

Re: Proposed Alllelldmellts to tile Rules of Public Access to Records of the 
Judicial Branch 

To the I-Ionorable Justices of the Millilesota Supreme Court: 

I am writing as Chief Judge of the Eighth Judicial District and 011 behalf of the 
members of the Bellch in our district. 

The Eigl~th Judicial District was a pioneer in the use of electrollic recording 
and today only one stenographic court reporter is employed in the District, The 
District has replaced the old cassette recorders with a state of the art digital recording 
system (L.ibe~-ty). As such, we have a strong interest in an appropriate rille regarding 
accessibility of these audio recordings. 

The Eigllt11 Judicial District joins the Judicial Coullcil in strongly 
recornillending adoption of the Draft Rule on Access to Audio Recordillgs as set forth 
as Exhibit D to the September 11,2007, final report of the Minnesota Supreme Court 
Advisory Colllmittee on Rules of Public Access to Records of the Judicial Branch. 
(A copy is attached) 

The Eighth .Judicial District concurs with the rationale as set out in tlle 
Judicial Coullcil sublnissio~l and urges the Supreme Court to adopt the Draft Rule, 

Respectfully, 

Q ~ A "  l-uL-- 
Paul A. Nelson 
Chief Judge, Eighth Judicial District 



Exhibit D: Draft Rule on Access to Audio Recordings 

RULE XXX. Access to Recordings. Thus rule governs access to recordings of testitnony in 
the district court: 

(a) General. Recordings of testitnony in the district court, ulcluding \vitl~out knitation those 
used as a back-up to a stenograplucall~~ recorded proceeding or as the electroluc recording, are 
intended to assist in the preparation of a transcript The transcript, and not tlle recor&~g, is 
the official record of t l~c procee&~gs Recordings of testitnony in the district court may only 
be used as authorized in tlus or other applicable rules or orders promulgated by the Supreme 
Court. 

@) Off the Record Remarks. Any spolren words in the courtroom that are not a p u t  of a 
proceeding, hearing or trial of a specific case are not intended to be recorded. Recordings of 
such words may not be listened to or used in any \vap other than by authorized operators of 
the recording equipment to orient theinselves on recording content. 

(c) Playback. Playback of any portion of the recording of a proceeding, hearing, or trial 
of a specific case is authorized in only tile following situations: 

(i) D u h g  the proceeding, hearing or trial at the duection of the Judge; 
(ii)Bp autllorized operators of the recording equipment or an official court reporter or 

ocher authorized reporting service etnployee for the pulrpose of creating a transcript as the 
official record; and 

(iii) At the direction of tile court for the use of the court 

(d) Disseminate by Transcript Only. Escept as provided in part (c) of tlus lule, t l ~ e  contents 
of the recording shall be disse~ninated by transcript only, wluch uanscript, and not tlle 
recording, shall be tlle official record 

(e) No Transcripts in Conciliation Court. Notl~ing in thus lule shall pertnit the transcription 
of conciliation court proceedings, heallings or trials, Playback of any portion of the recordings 
of conciliation court proceeding, hea~ing or wial is authorized only at the direction of the court 
for the use of the court. 

Drafting Co~mnents-2007 
Tlus &aft lule is based in part on IL. R. 18 CIR RULE 1 0.3 (2006). Tlus rule 
attempts to d,+ the applic~tion of the RULE OF PUBLIC ACCESS TO RECORDS 
OF THE JUDICIAL BRANCFI ("ACCESS RULES") to recording of tesdmon)~ in light 
of Supreme Court policy lunikg  audio and video coverage of trial court 
proceedings, and to claxify t l~e proper scope and role of recordings in prepanug 
and preserving the official record. 

The broad dehnition of "records" in ACCESS RULE 3, subd. 1, appeas to include 
recordings of court proceedings, but arguably may not include co1u.t reporter's 
notes. Assuming that recordings are included, it is not clear whether recordings 
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would then be subject to the work product exception to public access (ACCESS 
RULE 4, subd. I(c))  or the presumption o f  public access (ACCESS RULE 2).  
Assuming the presuniptioli applies, public access cleates significant administrative 
burdens, unresolved issues regarding what constitutes the official record, and 
conflicts with the Suprenie Court's policy limiting audio and video coverage o f  trial 
court proceedings MINN GEN R PRAC 4; MN CODE JUD 
CONDUCT CANON 3A(ll);  MINN. S.  CT. ORDER, IN RE MODIFICATION OF 
SECTION 3A(10) OF THE MINNESOTA CODE OF JUDICIAL CONDUCT, # C7-81-300 
(filed Jan 1 1 ,  1996) (reinstating experimental plograni for audio and video coverage 
o f  trial cou1.t proceedings) Althougli the conflict iiiight be partially reduced by 
perniitting public access but no public dissemination o f  copies o f  the recordings, this 
conflicts with the policy in ACCESS RULE 2 permitting both inspection and copying 
The draft rule provides a straightforward resolution o f  all conflicts and it includes 
controlled playbaclc access in appropriate circumstances. 

Paragraph (a) o f  the rule recognizes that the transcript is the official record and that 
recordings are intended to support the creation o f  that record. Use o f  recordings is 
limited as provided in the rule or in other rules or orders proniulgated by the 
Supreme Court, 

Paragraph (b) recognizes that courtsoom miclophones niay inadvertently pick up 
conversation that is intended to be protected by the attorney client privilege or is 
simply intended to be private conversation. The rule does not permit public access 
to portions ofrecordings that contain this material. 

The controlled playback access in paragraph (c)  reflects what typically occurs in 
practice. T o  the extent that any abuses occur, actions o f  the court in controlling 
playbaclc a1.e subject to appellate review See, e g ,  Order C8-95-2390 (Miml, Ct 
A p p  Filed Feb 29, 1996) (denying appellant's motion for correction o f  transcript 
where trial cou~t  provided opportunity to listen to baclcup tape) 

Paragraph (e)  reflects the requirenient o f  MINN GEN R. PRAC. 504(e) which 
provides that conciliation court proceedings and trials shall not be reported. Judges 
prcsiding in conciliation court often use recordings to suppleluent their notes 
Access to the recordings o f  conciliation court proceedings, hearings or trials is 
treated in the saliie manner asjudge's notes under ACCESS RULE 4,  subd. l (c) ,  and 
their playback is subject to the control o f  the court 

This rule does not address the procedures for requesting and obtaining transcripts, 
or for correcting or modifying the same. These matters are addressed in other 
appropriatc rules and statutes. See, e g ,  MINN R CIV. APP P 110; MINN R CRlM 
P 28 02, subds 8, 9; MINN STAT $5 486 02- 03 (2006) 
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SUE K. DOSAL 
STATE COURT ADMINISTRATOR 

T H E  SUPREME C O U R T  O F  MINNESOTA 

MINNESOTA JUDICIAL CENTER 

25 REV. DR. MARTIN LUTHER KING JR. BLVD. 

ST. PAUL, MINNESOTA 56156 

( 6 5 1 )  Z-6-8-74 

FAX (65 I > 2 1 5 - 6 0 0 4  

E-mail: Sue.Do~courO.date.rnn.us 

September 17,2007 

Fred Grittner 
Clerk of the Appellate Courts 
25 Rev. Dr. Martin Luther King, Jr. Blvd. 
Suite 305 
St. Paul, MN 55 155 

RE: PROPOSED AMENDMENTS TO THE RULES OF PUBLIC ACCESS TO 
RECORDS OF THE JUDICIAL BRANCH, C4-85-1848 

Dear Mr. Grittner: 

Enclosed for filing please find twelve copies of comments related to the September 
11,2007, Final Report of the Advisory Committee on the Rules of Public Access to Records 
of the Judicial Branch. My comments comprise a proposed rule amendment and drafting 
comments regarding audit records. This issue arose after the advisory committee completed 
its report and I ask that you post the-proposed rule change~on the Court website alongside 
the advisory committee report so that others may have an opportunity to comment on it. 
Thank you. 

I am not requesting to make an oral presentation at the hearing. 

I have also transmitted to you under separate cover the electronic Word version of 
the attached proposal. 

Sincerely yours, 

Sue K. Dosal 

Enc. 

CC: HM. Paul H. Anderson 



 State Court Administrator’s Office proposed Rule modification for Access Rule 5, 

subd. 13, related to disclosure of misuse of money or resources (new language is 

indicated by underlined text). 

 

Subd. 13.  Judicial Branch Internal Audit Records.  Information, notes, and 

preliminary drafts of reports relating to an audit or investigation, created, collected, and 

maintained by the internal auditor or audit committee of the judicial branch, or persons 

performing audits for the judicial branch; provided that upon the release of a final audit 

report by the judicial branch auditor or if the audit or investigation is no longer being 

pursued actively, such audit records shall be accessible to the public except as otherwise 

provided by applicable law or rule. 

 

(a) Auditor access; personnel records.  This subdivision does not limit 

in any way disclosures required under MINN. STAT. §§ 609.456 or 

3.978, or public access to records classified as accessible to the 

public by Rule 5, subd. 1. 

 

(b) Confidential sources.  Records on an individual who supplies 

information for an audit or investigation, that could reasonably be 

used to determine the individual's identity, are not accessible to the 

public if the information supplied was needed for an audit or 

investigation and would not have been provided to the internal 

auditor or person performing audits without an assurance to the 

individual that the individual's identity would remain not 

accessible to the public. 

 

(c) Access to records by audit committee members.  Members of an 

audit committee have access to records that are collected or used 

by the judicial branch auditor and that have been classified as not 

accessible to the public only as authorized by resolution of the 

committee. 

 

(d) Unreleased records.  Records related to an audit but not released in 

a final audit report and that the judicial branch auditor reasonably 

believes will be used in litigation are not accessible to the public 

until the litigation has been completed or is no longer being 

actively pursued. 

 

(e) Review of Records.  If, before releasing a final audit report, the 

judicial branch auditor provides a person with records relating to 

the audit for the purpose of review and verification of the records, 

that person shall not disclose the records to anyone else unless and 

until the information becomes accessible to the public under these 

rules. 

 



(f) Duties Concerning Misuse of Public Money or Other Resources.  

If the judicial branch auditor’s examination discloses misuse of 

public money or other public resources, the judicial branch auditor 

may disclose records relating to the examination to the attorney 

general to assist in the recovery of money and other resources and 

to the appropriate prosecuting authority to assist in the prosecution 

of criminal proceedings as the evidence may warrant.  

 

 *  *  * 
 

Advisory Committee Comment-2007 

 

 *  *  * 

 

The 2005 addition of Rule 5, subd. 13, is based on policy 

applicable to executive branch audit records.  See MINN. STAT. 

§§ 3.979, 13.392 (2004).  An internal audit function is being 

implemented by the judicial branch as part of the transition to 

state funding of district court administrative costs.  The scope of 

the audit function is currently limited to financial audits but 

program audits could be added later.  Subdivision 13 

encompasses both types of audits. 

 

Subdivision 13 is not intended to provide a safe harbor 

to deny public access to records that would otherwise be 

accessible to the public.  If an audit involves personnel records, 

for example, to the extent that those personnel records are 

accessible to the public in the hands of a supervisor or human 

resources office, they will continue to be accessible only from 

that source and would not be accessible from the auditor until a 

final audit report is released.  Conversely, to the extent that any 

personnel records are not accessible to the public from the 

supervisor or human resources office, the records would remain 

off limits to the public even after the auditor releases a final 

report.  Subdivision 13, clause (a) includes an express reference 

to personnel records under Rule 5, subd. 1, as audits often 

involve personnel records. 

 

Implementation of the audit function includes 

establishment of an audit committee to provide oversight and 

advice to the auditor.  Although the structure of that committee 

has not yet been finalized, subdivision 13(c) assumes that such a 

committee would exist and would have some access to the 

auditor’s records via formal resolutions adopted by the 

committee.  The requirement of a resolution prevents individual 

audit committee members from independently obtaining access 

to the auditor’s records and places consistent limitations on re-

disclosure to the extent that audit committee members obtain 

such records. 

 



A confidential source clause is included under subd. 

13(b) to protect individuals who want to cooperate with an audit 

or investigation.  Subdivision 13(d) addresses unreleased records 

when litigation is a concern.  Subdivision 13(e) allows the 

auditor to control the distribution of draft reports or record 

summaries to a specified “person.”  This process allows for 

verification of facts before the release of the final audit report. 

  

The 2008 addition of subd. 13(f) is based on policy 

applicable to records of the legislative auditor.  See MINN. STAT. 

§§ 3.975 (2007) (legislative auditor).  To the extent that misuse 

is uncovered as part of a personnel investigation, Access Rule 5, 

subd. 1(d), authorizes disclosure of the pertinent personnel 

records to law enforcement.   Subd. 13(f) extends the same 

authority to the judicial branch auditor, who may be in a better 

position to report and assist law enforcement, particularly when 

misuse occurs in a court office that does not have the staff or 

technical ability to thoroughly investigate and report on the 

matter. 
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